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FROM:  KALLMAN LEGAL GROUP, PLLC 
   DAVID A. KALLMAN, ESQ. 
   STEPHEN P. KALLMAN, ESQ. 
  PROF. WILLIAM WAGNER, ESQ. 
    CONSTITUTIONAL LAW PROFESSOR 
 
RE:  PROPOSED NEW TOWNSHIP ORDINANCE NO. 13-77 
  CHAPTER 27: NON-DISCRIMINATION 
 
 We recently became aware of the above-referenced proposed ordinance from its 
publication in the Delta-Waverly Herald. The purpose of this memo is to inform the Trustee 
Board of a number of Constitutional, legal, and economic concerns raised by many individuals, 
businesses, and churches in our community. 
 

Preliminarily, we do not condone discriminatory actions toward any person and hold no 
animus toward anyone. This extremely vague ordinance, however, if passed, actually enables 
arbitrary discrimination to occur against citizens in a manner that the Board may not have 
previously considered. It authorizes arbitrary government action forcing businesses and citizens 
of faith of all backgrounds (e.g., Muslim, Jewish, Christian, etc.), to make a terrible choice: act 
against their constitutionally protected consciences and their sincerely held religious beliefs, or 
face the full force of this township’s governmental power in protracted legal battles, both 
administratively and in the courts. The following discussion outlines how this ordinance is both 
unconstitutional and divisive public policy, as well as how it will cost the township, its residents, 
and businesses untold financial expenses and costs. 
 
 Although this memo does not address any of the many political and moral issues raised 
by this proposed governmental action, Christians, as well as those of other faiths, strongly 
believe that God created all human life in His image and that every person has positive value and 
deserves respect. No true Christian would, therefore, ever discriminate (as that term is 
traditionally understood and applied to wrongful actions against persons in objectively defined 
categories) against another human being. Unfortunately, the township here proposes to apply the 
ordinance in a non-traditional manner.  Here the proposed exercise of governmental power: 1) is 
unconstitutionally vague; 2) violates precepts of good governance; 3) violates the Michigan 
Constitution Marriage Amendment; and 4) unconstitutionally infringes upon a citizen’s speech 
and exercise of religious conscience. As explained below, such action violates both the United 
States and Michigan Constitutions.     
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With so much at stake, it is important to point out the constitutional and statutory 

deficiencies in this ordinance and request that this Board take a serious look at the interests of all 
the citizens of this township before making such a drastic change in the law. This ordinance is 
wholly inconsistent with our fundamental principles of good government and the rule of law. For 
example, this law: 
 

• Fails to provide fair notice of what conduct is proscribed. 
• Chills and bans free speech (U.S. Const., 1st Amend.).  
• Violates the Michigan Constitution’s Marriage Amendment (Art. I, § 25). 
• Infringes on the free exercise of religion and religious conscience (U.S. Const., 1st 

Amend.). 
• Has no meaningful religious exception for individuals, businesses, and churches. 
• Infringes on the constitutional right of freedom of association. 
• Discriminates against people of faith. 
• Establishes new protected categories that are vaguely defined, subjectively determined, 

and changeable. 
• Will lead to large enforcement costs on the part of the township and huge expenses for 

citizens targeted under this ordinance. 
• Improperly assumes powers that are not clearly and directly granted to townships by the 

state legislature. 
 

I. UNCONSTITUTIONAL VAGUENESS  
 

The Due Process Clauses of the United States and Michigan Constitutions guarantee 
individuals the right to prior notice of what constitutes prohibited conduct. If an ordinance is 
vague, ambiguous, or indefinite so that it is impossible to determine what it requires or to 
determine the legislative intent, the courts will hold the ordinance unconstitutionally void for 
vagueness, and therefore unenforceable. The meaning of an ordinance must be clear enough so 
that ordinary persons who are subject to its provisions can determine what acts will violate it and 
do not need to guess at its meaning. See e.g., People of Dearborn Heights v Bellock, 17 Mich 
App 163, 166, 169 NW2d 347 (1969); People v Wiegand, 369 Mich 204, 119 NW2d 545 
(1963); People v Thompson, 259 Mich 109, 242 NW 857 (1932). An unambiguously drafted 
ordinance affords prior notice to the citizenry of conduct proscribed. In this way the rule of law 
provides predictability for individuals in their personal and professional behavior. A fundamental 
principle of due process, embodied in the right to prior notice, is that a law is void for vagueness 
where its prohibitions are not clearly defined. Although citizens may choose to roam between 
legal and illegal actions, governments of free nations insist that laws give an ordinary citizen 
notice of what is prohibited, so that the citizen may act accordingly. 

The rule of law requires clearly drafted laws that are predictable and understandable to 
all. Clear notice of what conduct is proscribed must be provided. Due process in the proceedings 
of any claim is required. This proposed ordinance fails on all counts. This failure creates an 
impossibly precarious position for pastors, churches, individuals, and business people in our 
township who would try to discern what constituted discrimination under this law. Because 
accusers with an anti-faith agenda can use the ambiguity in this ordinance to decide, after the 
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fact, what is prohibited or what offends them, the possibility of people of faith facing oppressive 
civil charges and litigation is limitless. The accusers are only limited by their own imagination 
and ability to come up with new ways to charge someone under this law. 
 

New protected categories are added in this ordinance without clear definition. A person 
can be accused and charged under the vague terms of this ordinance for merely expressing a 
religious belief that another individual internally defines as being offensive to him or her. The 
determination of the “wrongful act” is subjective and in the eyes of the beholder. The 
determination of whether a person is a member of one of the new protected classes is subjective 
and in the eyes of the beholder. A person cannot know if their conduct is prohibited until after 
the fact. Thus, even if a person of faith possesses no intent to offend or discriminate, the alleged 
victim can commence legal action pursuant to this law and subject the accused to astronomical 
legal costs and possible unlimited fines, costs and confiscation of their property, to the point of 
destroying their business or family finances. 
 

Many vague provisions exist in this ordinance. For example, the new category of “family 
responsibilities” (Sec. 27-1) is beyond understanding legally. As an attorney in private practice 
for over thirty years in our state, I have no idea what this language means. It would be impossible 
for me to adequately counsel any client as to who would be included in this definition (Sec. 27-
2).  Can this Board tell us what “The state of being” means? Or what “the potential to become a 
contributor to the support of a person or persons in a dependent relationship” means?  This 
language is legally without controlling precedent and is essentially incomprehensible as a legal 
standard. Therefore, an accuser gets to define what this language means without limit by simply 
filing charges alleging some statement or action violates the ordinance. Moreover, this language 
would appear to endorse any relationship or grouping of people, in any combination, in any 
amount, to be a family. Would this include Polygamy? Incest? Ten people living together? The 
plain language used appears to protect any living arrangement of any kind. It essentially 
redefines family to mean any grouping of people living together “in a dependent relationship.” 
While the drafters of this provision likely included it for the sole purpose of redefining the 
deeply rooted legal and Constitutional understanding of what a family is, we limit our discussion 
here to how the ordinance violates fundamental Constitutional liberty.   
 
 Section 27-1 also adds the categories of “sexual orientation,” and “gender 
identity/expression.” Under the definition of sexual orientation (Sec. 27-2), the ordinance lists 
different lifestyles and then qualifies the list by stating, “by orientation or practice, whether past 
or present.” In this ordinance, because the sexual orientation of the relevant group is vaguely 
defined, no reasonable person can understand what it means. Sexual orientation comes in many 
forms. Does the ordinance cover groups of people with various sexual orientations? Does it 
cover, for example, a sermon about the conduct of a group of people whose sexual orientation is 
for extramarital sex (swingers/adulterers)?  Does it cover the conduct of a group of people whose 
sexual orientation is for multiple partners within a marital relationship (polygamists)? What 
about a group of people whose sexual orientation is for young children (pedophiles)? Does it 
cover a group of people whose orientation is toward violence (e.g., serial killer rapists)? What 
about people whose sexual orientation is for dead humans (necrophiles)? What about people 
whose sexual orientation is for barnyard animals (bestiality)? Or those whose sexual orientation 
is toward one’s own close relatives (incest)? Given the absence here of any clear definition, the 
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ambiguous language of this ordinance arguably could include any and all such groups. Will an 
otherwise law abiding citizen, therefore, face legal action for calling pedophilia or necrophilia 
bad or for refusing to hire or accommodate such a person? An individual’s inalienable right to 
due process and notice forbids such government-imposed guessing games, especially when, as 
here, the public has no way of predicting what morally-relative choice the township will choose 
when making a decision to take legal action against an alleged perpetrator. Thus, the conduct 
prohibited by this proposed ordinance wholly depends on the whim of the township, based upon 
the perceived feelings of an alleged victim—rather than a clearly expressed standard articulated 
in the ordinance. Again, who determines this? This language is nebulous at best and citizens are 
left to guess at the meaning. 
 

Under the definition of gender identity/expression, the ordinance means “A person’s 
actual or perceived gender,” their “self-image,” and “expression.” This is internal to the person. 
How is an accused supposed to know how someone else perceives their own gender? This 
ordinance literally requires mind reading on the part of the accused. It is unconstitutionally vague 
and overbroad. Reasonable people will not be able to agree on what this ordinance means. 
 

When, as here, ambiguous language prevents notice of what constitutes an actionable 
offense, government authorities can arbitrarily define the offense after the commission of the act. 
That is exactly what will happen to Delta Township citizens under the instant ordinance. The 
vagueness of the ordinance enables government authorities to arbitrarily decide (after the fact) 
that a Delta Township citizen’s conduct falls within the ordinance’s prohibition against a 
statutorily protected group of persons. 

 The potential means by which government authorities can apply the ordinance to 
selectively challenge a citizen or business’ actions vividly illustrates why the United States and 
Michigan Constitutions expressly prohibit such legislative ambiguity. Here the inherent 
vagueness enables a local government entity to make a personal choice to elevate the right of one 
protected group (with a particular sexual orientation), over the right of another protected group 
(with a sincerely held religious conscience). In using the inherent vagueness of the ordinance to 
make a morally-relative determination, government authorities at any time can arbitrarily 
transform a citizen’s protected expression of sincerely held faith-based beliefs, into an actionable 
case. Discerning prohibited conduct in such a manner, after a citizen’s act, violates the citizen’s 
Constitutional right to prior notice of prohibited conduct.  
 
II. FREE SPEECH 
 

The proposed ordinance has so many potential free speech violations it goes beyond the 
scope of this short legal memo. In effect, the proposed ordinance’s provisions make it a “thought 
crime” to hold traditional views of sexuality and prohibit persons with traditional views from 
exercising their Constitutionally protected free speech and free exercise rights. The First 
Amendment and the Michigan Constitution (Art. I, Sections 4, 5) prohibit the government, 
including the Delta Township Board of Trustees, from “prohibiting the free exercise [of 
religion]; or abridging the freedom of speech…” Further, the Michigan Constitution in Article I, 
Section 4, adds an additional protection as follows:  
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The civil and political rights, privileges, and capacities of no person shall be 
diminished or enlarged on account of his religious belief. 
 
This proposed ordinance violates all of these rights. It prohibits the free exercise of 

religion by restricting, regulating, and discriminating against persons with traditional views on 
religion and family. It abridges the freedom of speech in a content based way for all the reasons 
stated below. 

 
In R.A.V. v. City of St. Paul, 505 U.S. 377 (1992), the U.S. Supreme Court struck down a 

city ordinance that levied special restrictions on individuals who expressed views on the subjects 
of race, color, creed, or gender. The Supreme Court held that such an ordinance facially violates 
the First Amendment right to freedom of speech because “the First Amendment does not permit 
[the city] to impose special prohibitions on those speakers who express views on disfavored 
subjects. Id.  at 391. The Court further pointed out that the ordinance displayed the “city 
council’s special hostility towards the particular biases thus singled out. That is precisely what 
the First Amendment forbids. Id. at 396. The St. Paul ordinance struck down by the Supreme 
Court and this proposed ordinance share the same unconstitutional features.  

 
For example, Section 27-1 broadly prohibits discrimination against a person through 

denial of “equal protection of the laws,” or to go against “the enjoyment of his or her civil or 
political rights,” or to “be discriminated against” for any other reason based on the listed 
categories. This could cover just about anything where a person “feels” threatened or intimidated 
by someone speaking out on this issue. The ordinance also has some specific categories where 
discrimination is banned, such as “housing practices” (Sec. 27-3), “public accommodation 
practices” (Sec. 27-4), “employment practices” (Sec. 27-5), and “other prohibited practices” 
(Sec. 27-6).  The unconstitutional infringement of free speech and free exercise of religious 
conscience is replete throughout these sections. 

 
The ordinance is clearly aimed at speech in that it gives “harassment like a racial epithet” 

(Sec. 27-17(c)(1)) as an example to justify the imposition of a fine. Many other sections (Sec. 
27-1, 27-4(a), 27-5(b), 27-6, and 27-10) make it obvious that free speech is to be sacrificed at the 
altar of political correctness. The First Amendment implications could not be clearer. Is it 
harassment to merely make a statement that someone else perceives as offensive because of their 
own internal definition of their sexuality? What does “harassment” mean? There is no religious 
exception in this ordinance for free speech issues. Is Delta Township really prepared to handle 
complaints against rabbis, imams, priests, and pastors in our community who preach on these 
issues from the pulpit in a manner that offends someone? 

 
Imagine a conversation in a Christian book and coffee shop in Delta Township where a 

sales assistant says that he believes that Jesus is the only way to God, or that he does not believe 
that civil partnerships are pleasing to God, or that homosexual practices are not condoned in the 
Bible. Someone in the store at the time hears this and files a complaint with the Delta Township 
Complaint Review Committee for discrimination under this ordinance. Imagine a Christian 
Minister expressing similar statements in a sermon or while at the church’s homeless shelter or 
soup kitchen. Legal action is filed under this ordinance. These exact types of cases have been 
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filed around the country based upon the type of ordinance this Board is considering passing.  
There is no protection for these types of expressions in this proposed ordinance. 

 
Moreover, the U.S. Supreme Court struck down laws that infringed upon Freedom of 

Association based upon the expressive message of a group. Freedom of Association protects the 
right to exclude others where the exclusion is based upon the expressive message of the group. 
See e.g., Hurley v. Irish-American Gay, Lesbian, and Bisexual Group of Boston, 515 U.S. 557 
(1995); Boy Scouts of America v. Dale, 530 U.S. 640 (2000). 
 
III. ENFORCEMENT OF THE PROPOSED ORDINANCE UNDERMINES PRECEPTS OF GOOD 

GOVERNANCE UNDER THE RULE OF LAW 

Arbitrarily enforcing such a vague ordinance undermines good governance under the rule 
of law. A principal precept of the rule of law is that it provides predictability for individuals in 
the conduct of their affairs. As discussed in Part I, vague provisions provide no such 
predictability and opens the door for government authorities to decide what the law means after 
the conduct occurs. That which is prohibited becomes clear only after a government authority 
selectively enforces the vague law against a citizen—based upon the authority’s own morally 
relative construal of the ambiguous language. To be sure, the exercise of such discretion provides 
the means for Delta Township to efficiently advance a political agenda. The insidious 
consequences of doing so, however, include the deterioration of fundamental democratic 
principles and good governance under the rule of law.  

   In the case of a vaguely worded ordinance, enforcement can, without prior notice of the 
conduct prohibited, lead to a citizen’s loss of property and freedom. Moreover, if the ordinance 
vaguely regulates free expression, an ominous chill on the exercise of fundamental freedoms 
accompanies its promulgation. Compelled by the piercing chill of an unpredictable potential 
legal action, citizens cease exercising their basic liberties. They fear to assemble, pray, worship, 
or even speak.   

 In a pluralistic society, numerous conflicting points of view exist.  Historically, therefore, 
the perpetuation of a functional republic requires free and open debate. The prosecution and 
persecution of Christians around the world illustrates, however, just how efficiently government 
can use a vague law to suppress free expression and the free exercise of religion.   

 The potential for unpredictable legal action chills future religious expression of Delta 
Township citizens, businesses, and charitable and religious groups (e.g., Muslim, Jewish, 
Christian, etc.). Fearing legal action, religious leaders in Delta Township will inevitably self-
censor sincerely held faith-based beliefs—and may even cease expressing anything at all.   

 The proposed ordinance also communicates an ominous admonition to community 
business leaders, journalists, academics, and anyone expressing a point of view different from 
that held by the Delta Township board of trustees. In order to maintain comity between those of 
differing viewpoints and ensure public order, all governments must first recognize these 
universal Constitutional freedoms.  
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IV. OTHER CONCERNS: 
 

A. VIOLATION OF THE MICHIGAN CONSTITUTION MARRIAGE AMENDMENT 
 

The Michigan Constitution, Article I, Section 25, states: 
 

To secure and preserve the benefits of marriage for our society and for future 
generations of children, the union of one man and one woman in marriage shall be 
the only agreement recognized as a marriage or similar union for any purpose. 

 
The explicit terms of the proposed ordinance, in numerous places, expressly violate this 

Constitutional provision. By this proposed ordinance, the Delta Township Board of Trustees is 
redefining marriage to be any group of people together in a dependent relationship. For example, 
adding “family responsibilities” as a protected category directly violates this express 
Constitutional provision.  
 

B. COMPLAINT REVIEW COMMITTEE 
 

The ordinance establishes a “Complaint Review Committee” to act as investigator, 
prosecutor, and judge to decide any complaints filed with the township (Sec. 27-13 through 27-
17). There is no separation of powers whatsoever. This arrangement is diametrically opposed to 
our American form of government whereby a person is entitled to a fair and impartial process 
and decision maker. This Committee can ask a church to provide essentially any documents or 
information it wants (Sec. 27-7(b)), and if the church refuses, its lack of cooperation will be used 
as a reason to rule against the church (Sec. 27-14(c)). The Township can also file in Eaton 
County Circuit Court to get an order to try and require that the documents to be turned over (Sec. 
27-7(b)). This is a clear violation and intrusion into the affairs of a church or business. The cost 
in employee time, copying, etc., is itself a form of harassment and will be a tremendous drain on 
the financial resources of the accused. 

 
The Complaint Review Committee is to be composed of five (5) Delta Township citizens 

that shall “collectively be representative of the population of Delta Township, especially the 
groups protected by this Ordinance” (Sec. 27-2). In other words, this committee will be stacked 
with people from the aggrieved groups that are supposedly being discriminated against. This is 
hardly a fair and impartial tribunal. Moreover, the ordinance is silent as to how this committee is 
to be selected. 

 
The Complaint Review Committee is empowered to hold trials, accept testimony and 

evidence, allow both sides to participate, and find a person guilty of a civil infraction.  However, 
the rules of evidence do not apply to these hearings! (Sec. 27-14(b)). This would permit hearsay 
testimony and the introduction of evidence with no proof of its authenticity or truthfulness. The 
lack of due process and fairness in this process is appalling. The Committee can make findings 
and assess fines (potentially bankrupting the “offender”), grant injunctions to stop the perceived 
discrimination, and order the “offender” to apologize. What if a person, business or church 
refuses, in good conscience, to knuckle under and apologize? Will the township continue to fine 
the person, business, or church until they are destroyed and it has confiscated all their property?  
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The Committee can grant costs to a claimant (it does not even require that the claimant win!), but 
the accused can only recover costs if the Committee determines that a filed claim was 
“frivolous.” This is a clear double standard and makes it virtually impossible for a falsely 
accused person to recover their costs. The Committee can assess multiple fines, including for 
ongoing violations. These fines will presumably be owed to the township, giving it an incentive 
to encourage these kinds of cases. This power can easily be abused to shut down political or 
religious opponents and to confiscate their businesses and property. 
 

C. NEW TORT CAUSE OF ACTION 
 

This ordinance creates a new personal injury tort claim (Sec. 27-18) that allows private 
individuals to file, presumably in Eaton County Circuit Court (although the ordinance is silent as 
to where the litigant can file such a case), a case for discrimination and damages supposedly 
caused by the alleged discrimination. Once again, the claimant is allowed to recover his or her 
attorney fees, but a wrongfully accused defendant gets no such consideration. This begs the 
question of whether or not Delta Township even has the authority to create a new tort cause of 
action actionable in Circuit Court. Townships only have the authority to do the functions given to 
it by state statute (Michigan Constitution, Article 7, Section 18). State law does not clearly give 
to townships such a power to create new causes of action for personal injury. This would create a 
new individual right of legal action for personal injury. It is not clear how this would be 
necessary for the public health, safety, and welfare of the citizens of Delta Township. 

 
D. RELIGIOUS EXCEPTION 

 
The proposed ordinance (Sec. 27-11(a)) does contain a religious exception which is 

essentially meaningless, except for the very narrow exceptions provided. For example, there is 
no exception for any claimed violations of Sections 27-1 or 27-6. The housing and public 
accommodation exception only applies if they “are operated as a direct part of religious activities 
to persons of the denomination involved…” This is a clear invitation for direct government 
oversight and control of church buildings and property unless the township determines that this 
narrow exception applies. Why does Delta Township believe it has authority to decide what are 
religious activities and what are not? Why does Delta Township believe it has authority to decide 
who are persons belonging to the denomination? How do you differentiate between church 
members and many people who attend a particular church but are not members? Does “persons 
of the denomination involved” mean members? What if a church is non-denominational? This 
language clearly excludes any protection for a mosque or temple. Such excessive government 
entanglement in the operations of a church, mosque, or temple is clearly unconstitutional and 
shocking to the conscience. 

 
Moreover, the religious exception regarding “employment opportunities” only applies to 

“officers, religious instructors and clergy.” This does not apply to all employees of churches, 
religious institutions or other businesses owned by people of faith. Is Delta Township really 
going to use its power to try to force churches in our community to hire people who do not 
accept their statement of faith? Does the township really want to drive out business owners of 
faith who will not acquiesce to this ordinance? This exception also does not apply to the 
workplace environment itself. Is Delta Township really prepared to start regulating churches, 
mosques, and temples’ office operations in this manner? 
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V. CONCLUSION 
 
 In a republic like ours, freedom of religion, freedom of speech and expression, and 
freedom of association, are not needed to protect the ideas and rights of people with whom the 
government agrees – it is needed to protect those with whom the government does not agree. 
Make no mistake about it.  Those groups with an anti-faith agenda who are advocating for this 
ordinance (and who have provided the model language for it) will wield this ordinance as a 
weapon capable of destroying their opponents in this cultural debate on these issues. Do not 
believe any protestations by them that this is not the case. One merely needs to look at the 
hundreds and hundreds of cases being brought against churches, businesses and individuals 
around our country based upon these types of laws.  These laws are being used to try and silence 
and financially cripple the opposition to their agenda. The irony is that, while trumpeted as a 
non-discrimination law, this ordinance clearly discriminates and violates the religious faith of 
many of the citizens of Delta Township. 
 

Even if this Trustee Board is in agreement with and supports those intent on enacting this 
ordinance, that does not give the Board the right to trample on the Constitutional rights of the 
township’s citizens. The test of a properly functioning republic is not whether the government 
protects the speech and religious rights with which it agrees – it is whether it will protect the 
speech and religious rights of those citizens with which it does not agree. Instead of censuring or 
punishing speech and religious rights, the answer is always to have more speech and the free 
exchange of ideas – at least in a republic that values freedom. Selective enforcement and 
punishment of citizens in Delta Township under this proposed ordinance sends a bitter chill 
throughout our community. Promulgating vague ordinances that allow for arbitrary and selective 
enforcement is never an appropriate public policy for any institution that values good governance 
under the rule of law.  
 
 We respectfully request that the Board of Trustees decline to adopt this proposed 
ordinance for all the above-stated reasons.  
 
Respectfully submitted: 
 
 
 
                  
David A. Kallman, Esq.    Stephen P. Kallman, Esq.    Prof. William Wagner, Esq. 
 


